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Decision on Confidential Motion for Leave to Call Rebuttal Witnesses

On 14 November 2006 the Bench issued its Decision on Confidential Motion for Leave
to Call Evidence in Rebuttal, (filed by the prosecution on 16 October 2006).

Evidence sought to be rebutted
The content of the original prosecution brief is confidential and can thus not be
commented on, but the Decision makes it clear that the prosecution sought to call eight
new witnesses to rebut a number of the claims that were raised during the defence case.

Firstly, it becomes clear that the prosecution sought to challenge the alibi evidence
brought by the First Accused, Alex Tamba Brima, in relation to events in Kailahun from
February to July 1998, in Varya in July and September 1998 and during the Freetown
invasion from October 1998 to January 1999.

Secondly, the prosecution wanted to call evidence in rebuttal of a series of claims made
during the defence case that the prosecution maintained could not have been anticipated.
The claims include evidence brought in the defence case indicating that Brima was too ill
to carry out his duties as PLO 2 during the period when the AFRC controlled the country,
that Brima never oversaw mining activities in Kono during the AFRC regime and could
not have done so due to his poor health, and that Brima never rose above the rank of
corporal (a rank which carries no command authority) during his military career. It also
includes a set of claims, which came out in testimonies relating to the time after BrimaÕs
arrest. During the defence case it was claimed that Brima was mistreated in police
custody, forced to sign an incriminating document and that he was offered money to
testify against J.P. Kororma when he was incarcerated at Pademba Road Prison.

Kamara team missed deadline
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The Chamber pointed out in its Decision that the Kamara defence team missed the
deadline for filing defence response to the original prosecution motion, as laid down in
the Order for Expedited Filing (October 2006). The Chamber had ordered that that all
responses should be filed by 4 pm on 23 October, but the Kamara response was not filed
until the afternoon of 24 October. The Chamber therefore ordered that the response
should be dismissed, and they have not taken account of the arguments therein when
producing their decision on the prosecutionÕs motion.

Decision

The Chamber made it clear that pursuant to Rule 85(A) of the Rules of Procedure and
Evidence1 the Prosecution is not entitled to produce evidence in rebuttal, but may do so
only with leave of the Chamber. Trial Chamber II also held that a Trial Chamber has a
wide margin of discretion when determining whether to grant a motion for leave to call
evidence in rebuttal. Trial Chamber II especially noted that the need for an expeditious
trial and the imperative of Ôavoiding needless consumption of timeÕ2 were elements the
Chamber may take into account in its deliberations.

The Chamber quoted the Celebici Appeal Judgement of the ICTY and held that rebuttal
evidence must relate to a significant issue arising directly out of defence evidence that
could not have reasonably been anticipated3. The Chamber also stressed, in line with
ICTY jurisprudence4, that only evidence of highly probative value relating to a
significant issue can be called in rebuttal, and that rebuttal evidence cannot be called
merely to reinforce or fill gaps in the prosecutionÕs evidence in chief. It therefore falls on
the prosecution to prove to a reasonable degree that the evidence they seek to rebut arose
directly ex improviso during the defence case and could not have been foreseen, despite
the exercise of reasonable diligence. It also falls on the prosecution to show that the
evidence they seek to lead in rebuttal has significant probative value with regards to an
issue central to the determination of the guilt or innocence of the Accused5. As the
prosecution is obliged to adduce all the evidence critical to a determination of the guilt of
the Accused during their case-in-chief, they may only lead evidence in rebuttal if a new
issue is raised in the course of the defence case.

                                                  
1 Rules of Procedure and Evidence, Adopted on 16 January 2002, as amended on 7 March 2003, as
amended on 1 August 2003, as amended on 30 October 2003, as amended on 14 March 2004,  as amended
on 29 May 2004, as amended 14 May 2005, as amended 13 May 2006, available at http://scsl-server/sc-
sl/new/documents.html
2 Decision on Confidential Motion for Leave to Call Evidence in Rebuttal, TCII 14 November 2006,  Para.
31
3 Prosecutor v Delalic et al, Case No. IT-96-21-A, Judgment, 20 February 2001, Para 273 (Celebici Appeal
Judgment)
4 See for example Prosecutor v Kordic and Cerkez, Case No. IT-95-14/2, Oral Decision of 18 October
2000, T26647; Prosecutor v Limiaj et al, Case No. IT-03-66-T, Decision on ProsecutionÕs Motion to Admit
Rebuttal Statements via Rule 92bis, 7 July 2005
5 Pursuant to Prosecutor v Ntagerura et al, Case No. ICTR-99-46-T, Decision on the ProsecutorÕs Motion
for Leave to Call Evidence in Rebuttal Pursuant to Rule 45, 73 and 85(A)(iii) of the Rules of Procedure and
Evidence, 21 May 2003, Para 35
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The Chamber held that the defence team for the First Accused had given notice of the
intention to lead an alibi defence for Brima in their Defence Pre-Trial Brief for Tamba
Alex Brima filed on 17 February 20056, and that BrimaÕs defence council indicated
several times in open court during the prosecutionÕs case-in-chief that they intended to
call alibi evidence. Trial Chamber II therefore held that the prosecution could have,
through the exercise of due diligence, discovered the evidence it now seeks to rebut. The
Chamber also found that none of the evidence the prosecution sought to call in rebuttal of
the Brima alibi satisfied the test of being of significant probative value to the
determination of the guilt or innocence of the Accused.

In relation to the evidence the prosecution sought to call in rebuttal of other claims, the
Chamber found that these claims had already been covered in the prosecution case-in-
chief, and was as such not evidence that arose directly, ex improviso, from the defence
case. This evidence could therefore reasonably have been anticipated, and therefore did
not warrant leave to call rebuttal evidence.  The Chamber also held that some of the
issues the prosecution sought leave to rebut involved evidence that formed a fundamental
part of the case, which the prosecution is required to prove in relation to the charges
brought in the indictment. As such it should have been adduced as part of the prosecution
case-in-chief, not the rebuttal.

The Chamber thus dismissed the prosecution motion.

Decision on Prosecution Application for Leave to Appeal Decision on
Confidential Motion to Call Evidence in Rebuttal

The prosecution sought leave to appeal the Decision on 17 November 2006. On the same
day Trial Chamber II issued an order for expedited filing Ð setting the deadline for
responses to 21 November and any prosecution reply to responses to 22 November.  The
defence lawyers for Kanu filed a response on 21 November 2006 while the two other
defence teams chose not to respond to the prosecution application. The prosecution
replied to the Kanu teamÕs submissions on 22 November.

Trial Chamber II issued its decision on 23 November 2006. It noted that Rule 73(B) does
not confer a general right to appeal interlocutory decisions, but allows for such an appeal
only in exceptional circumstance to avoid Ôirreparable prejudice to a partyÕ7. The
Chamber maintained that the fact that the decisions of an international criminal tribunal
set precedent does not automatically warrant the determination that the circumstances are
exceptional and that an appeal should be allowed. The Chamber also found that the
prosecution had failed to establish how the Decision irreparably prejudiced their case.

The Chamber thus dismissed the prosecution motion.

                                                  
6 Defence Pre-Trial Brief for Tamba Alex Brima, 17 February 2005, Para 28(e)
7 Rules of Procedure and Evidence, Adopted on 16 January 2002, as amended on 7 March 2003, as
amended on 1 August 2003, as amended on 30 October 2003, as amended on 14 March 2004,  as amended
on 29 May 2004, as amended 14 May 2005, as amended 13 May 2006, Rule 73(B), available at http://scsl-
server/sc-sl/new/documents.html


